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If a company is insolvent or in financial 
difficulty, it can be put into external 
administration. 

The most common forms of external 
administration are:

•	 liquidation

•	 voluntary administration (which 
may lead to a Deed of Company 
Arrangement (DOCA)).

A company can also have a receiver, or 
receiver and manager, appointed, usually 
by a secured creditor that holds a security 
interest in some or all the company’s 
property.

When a company enters liquidation, 
voluntary administration or a DOCA, 
the person put in charge (the ‘external 
administrator’ who is a registered 

liquidator) must be independent of the 
company and its directors. This is important 
because the external administrator must 
act in the interests of all creditors.

What it means to be independent

There are different groups of people 
with different interests involved in the 
insolvency of a company. These include:

•	 directors

•	 shareholders

•	 creditors who hold a security interest 
in the company’s assets

•	 unsecured creditors

•	 employees (who may also be 
creditors)  

•	 customers
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The external administrator must treat all 
groups fairly and in accordance with their 
legal rights. For an external administrator 
to be independent, they must:

•	 not be biased towards any person or 
group

•	 not have, or have had, a close personal 
or business relationship with any 
person involved in the insolvency 
where that relationship might lead 
a fair-minded observer to reasonably 
believe the external administrator 
might not bring an impartial mind to 
their work

•	 not be in a position where their own 
personal or private interests conflict 
with their duties in the external 
administration.

It is important the external administrator is 
independent and seen to be independent 
by people interested in the company’s 
affairs. An external administrator may not 
be seen as being independent if there is 
a chance circumstances exist that might 
threaten the person’s independence in 
the future.

Who may be appointed?

Only a registered liquidator can be 
appointed as an external administrator of 
a company.

If the person knows at the time they 
agree to accept the appointment that 
there is a prospect of a threat to actual 
or perceived independence arising in the 
future, the person should not accept the 
appointment without the court’s approval 
(even if they tell creditors about the threat).

Relationships that prevent appointment

A person must not be appointed as an 
external administrator of an insolvent 

company if they have certain relationships 
with the company, unless the court gives 
its approval. These relationships are

•	 either the person or a company 
where the person is a substantial 
shareholder owes more than $5,000 
to the company or a related company

•	 the person is owed more than $5,000 
by the company or a related company 
(other than fees owed through their 
role as an external administrator)

•	 the person is a director, secretary, 
senior manager or employee of the 
company

•	 the person is a director, secretary, 
senior manager or employee of a 
company that is a secured creditor of 
the property of the company

•	 the person is an auditor of the 
company

•	 the person is a partner or employee 
of an auditor of the company

•	 the person is a partner, employer or 
employee of an officer of the company

•	 the person is a partner or employee 
of an employee of an officer of the 
company.

The person must also consider other 
relationships they may have had with the 
company or its directors, such as work 
done before the appointment and advice 
provided when deciding whether they 
are independent or will be seen to be 
independent.

Disclosing relationships

Before a liquidator is appointed by the 
court, they should tell the court of any 
circumstances they are aware of that might 
cause doubts about their independence.
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A person who consents to act as a voluntary 
administrator must send to creditors a 
declaration about any relationships they 
may have. This declaration is sent with the 
notice of the first meeting of creditors. 

A liquidator in a creditors’ voluntary 
liquidation must send to creditors within 
10 business days after their appointment, 
a declaration about any relationships they 
have.

The declaration must also be tabled at 
the meeting of creditors and lodged with 
Australian Securities and Investments 
Commission.

If the voluntary administrator or liquidator 
later realises that the original declaration 
is out of date or contains an error, they 
must as soon as practicable, prepare a 
replacement declaration. The voluntary 
administrator or liquidator must table 
the replacement declaration at the next 
meeting of creditors (or the next meeting 
of the committee of inspection if a 
committee has been formed and its next 
meeting occurs before the next meeting 
of creditors).

A person who consents to act as an external 
administrator must also explain in writing 
details of any indemnities they receive or 
will receive to cover, for example, their fees 
and costs.  

The declaration should allow you to 
consider the person’s independence and 
help you decide whether you want to 
replace the person with another registered 
liquidator of your choice.

If you receive a declaration of relationships 
or indemnities – and are concerned the 
circumstances described in it might 
cast doubt on whether the registered 
liquidator is independent – you should ask 

them for further information. You might 
then consider whether they should be 
replaced.

Replacing an external administrator

Before a registered liquidator accepts an 
appointment as an external administrator, 
they must make reasonable inquiries 
to check there are no real or perceived 
threats to their independence.

The person must continue to monitor their 
independence during their appointment 
and take appropriate action should a threat 
to their independence arise. Depending 
on the threat, this may involve applying to 
the court or calling a meeting of creditors 
to give details of the potential threat. 
The court or creditors can then decide if 
and how the threat can be managed or 
whether to replace the person.

In some circumstances, creditors may seek 
to remove and replace the person if there 
are doubts about their independence. Any 
replacement external administrator must 
also prepare the relevant declarations 
about their relationships with various 
specified parties and any indemnities they 
may or will receive for their fees and costs.

*Disclaimer
Before acting on any information you’ve may received during a  
strategic financial  consultation, or read about on our websites, 
email communications, guides including our newsletters, you 
should consider the appropriateness of the advice, having 
regard to your own objectives, financial situation and needs.

If any products are discussed, you should obtain a Product 
Disclosure Statement relating to the products and consider 
its contents before making any decisions.It is recommended 
to seek advice from a qualified professional relevant to your 
particular needs or interests. (For instance, Tax Advice from a 
Tax Agent, Financial Advice from a Licensed Financial Adviser 
and so on and so forth). Information has been sourced from 
Australian Securities & Investments Commission and Australian 
Restructuring Insolvency and Turnaround Association.
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